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Scottish Chambers of Commerce response to the consultation on Rights of Appeal in Planning

1. About Scottish Chambers of Commerce

1.1 The Scottish Chambers of Commerce is the umbrella organisation of the local Chambers of Commerce. Its prime functions are to promote and protect the interests of local Chambers and their member businesses throughout the length and breadth of Scotland. It helps promote co-operation between the local Chambers in the provision of services and represents the common interests of Chambers at a national and international level. 

1.2 Scottish Chambers policy is determined by a Council on which all Chambers have equal representation, and is executed under their direction. Policy groups, formed from a wide cross section of member Chambers, are used to develop policy initiatives. The national body represents the interests of members to the Scottish, UK and European Parliaments, opposition parties, the Scottish Executive and other Government officials, Enterprise bodies, COSLA and other public bodies, and works with other private-sector business support bodies in Scotland on areas of mutual interest. 

1.3 Membership is open to any firm or company irrespective of size. Collectively, Chambers in Scotland have an annual turnover of over £7.3 million and the current membership ranges from the country’s largest companies to the smallest retail and professional operations. The present membership ranked by market capitalisation includes 23 of the top 25 companies, and 38 of the top 50 companies in Scotland. Together Scotland’s Chambers provide well over half the private-sector jobs in Scotland and provide an unequalled geographical and sectoral representation throughout Scotland compared to other organisations representing Scottish business.

2. Our Stance

2.1 The Scottish Chambers of Commerce oppose the introduction of Third Party Appeals in Planning. We believe it would inhibit development, goes against the Scottish Executive’s stated aim of speeding up the planning system to allow quicker investment decisions
, and undermines promises to put economic growth at the top of the public policy agenda. 

Our specific concerns:

Third Party Appeals would undermine economic investment:

2.2 The existing planning system in Scotland is already dogged by complexity and delay
. Third Party Appeals will exacerbate this, slow down domestic business development, increase costs (e.g. loans, retaining advisers etc) and uncertainty, and make it more difficult to attract major international development (e.g. inward investment
, corporate HQs).

2.3 Third Party Appeals would unnecessarily make England a more attractive location to do business than Scotland, particularly for inward investment. HM Government has already ruled out introducing Third Party Appeals south of the border
. The competitiveness of the Scots economy is already challenged by higher business rates and greater transport costs. 

2.4 The purpose of Development Plans is to permit development unless there are sound reasons for not doing so
. Third Party Appeals would shift the balance in favour of those opposed to development. 

2.5 Once planning permission is granted under the existing system, development can proceed. Introducing Third Party Appeals would prevent development from taking place until such time as the, later, deadline for appeals had passed. 

Third Party Appeals would undermine social and environmental investment:

2.6 The introduction of Third Party Appeals may also have a detrimental impact on development of a social or community nature. Investments proposed by community and voluntary associations, or the public sector would similarly be subject to appeal, e.g. new social housing developments (see comments from Shelter Scotland
 in The Herald), construction of women’s’ refuges (see recent controversy in Stirling), new hospitals (see recent controversy in Forth Valley), recycling facilities (see recent controversy in West Fife), water infrastructure improvements (see recent controversy at Milngavie near Glasgow).

2.7 Third Party Appeals could also undermine development important to government policy in Scotland, e.g. the establishment of wind farms and electricity interconnectors (see recent controversy in Perthshire), school building modernisation (see Dingwall Academy).

Third Party Appeals would be impractical to administer:

2.8 Doubts exist as to whether local authority planning departments and indeed other taxpayer funded authorities involved in the planning process (either directly or through their role as statutory consultees) would be sufficiently resourced to administer Third Party Appeals, a reason often cited for current delays within the planning system. 

2.9 The Scottish Executive Inquiry Reporters Unit is already under resourced leading to delays in the appeal process and more professional planners would be required to deal with Appeals, sourced in all likelihood from the ranks of experienced professionals currently in place in local authority planning departments. This in turn would make it harder for councils to process applications and appeals both speedily and accurately during the medium term, and increase wage costs to recruit and retain planners
.

Third Party Appeals may have unintended consequences:

2.10 Third Party Appellants may not be representative, e.g. commercial competitors could seek advantage from delaying rival developments
. 

2.11 A limited or restricted system of Third Party Appeal would create even greater legal dispute and casework
 as to whether Appeals were allowed or not.

2.12 The end result may mean Third Party’s are presented with fewer opportunities to put their case to local authority planning committees before decisions are actually taken. 

Third Party Appeals - additional points:

2.13 The introduction of Third Party Appeals would have direct and indirect cost implications not only for applicants, but for appellants and taxpayers too
.

2.14 The proposal seems inconsistent with other recent Scottish Executive policies on planning, e.g. Planning Advice Note (PAN) 40 dealing with development control was revised in 2001 and emphasises that “…it is essential that decisions are made promptly”. More recently Scottish Planning Policy (SPP) consultation draft on ‘Planning for Rural Development’ seeks to encourage a greater amount and variety of new development in the countryside. 

2.15 Third Party Appeals could be used as a vehicle to vent opposition to the current Development Plan, not simply to individual planning applications.

2.16 Introducing Third Party Appeals would undermine the role of democratically accountable elected members on local authority planning committees, handing more power to national politicians in Edinburgh. Elected councillors are members of planning committees to ensure a balance of views on applications, and often err on side of the voting public. 

2.17 Concerned residents already have numerous opportunities to make their opinions known during the planning process: 

· at the time of the public consultation exercise on Local and Structure Plans (and alterations) the latter of which are signed off by Ministers; 

· participation in Development Plan Departure Hearings for major applications not in accordance with the development plan; 

· through public consultation and neighbour notification on individual planning applications once these are placed on the planning schedule (usually available on the council website and sometimes advertised in local press too); 

· lobbying their councillors (who have the ability to refer applications to planning committees for approval) and Community Councils (consultees on individual planning applications); 

· lobbying Ministers to ‘call in’ planning committee decisions in favour for individual applications and hold a Public Local Inquiry at which objectors can make oral or written submissions; can petition for judicial review in certain circumstances (see Robinson Report 2003 for Executive)

2.18 Scottish Chambers believes the parallel consultation on improving Development Plans offers a better opportunity to strengthen community engagement without jeopardising economic and social investment. 

3. 
Responses to the 16 questions posed

Question One

3.1 SCC believes that the paragraphs mentioned do reflect the arguments put forward for those for and against third party rights of appeal. Further arguments against the introduction of third party appeals relate to cost (see 2.2 and 2.13 above), whether local authority planning departments are sufficiently resourced to deal with any such new rights (see 2.8 and 2.9 above), and that introducing same would be inconsistent with the thrust of Executive policies (see 2.14 above).

Question Two

Yes. However, SCC believes that the introduction of rights of appeal will have unintended consequences (see 2.12 above) possibly leading to fewer opportunities for third party’s to put forward their case, and might be used to vent opposition to Development Plans as opposed simply to individual planning applications (see 2.15 above).

Question Three

SCC is opposed to the introduction of third party rights of appeal in planning. We think there are sufficient safeguards and transparency in the system as it stands to mitigate against the need for a system of third party appeals based on any of the four categories proposed. 

Question Four

None. 

Question Five

SCC is opposed to the introduction of third party rights of appeal in planning. The various persons and bodies identified in the consultation highlight the complexity of the decision and difficulty in satisfying every interest, and may lead to an even greater amount of legal dispute as to who was allowed to appeal (see 2.11 above). 

Question Six

The Scottish Chambers of Commerce oppose the introduction of Third Party Appeals in Planning.

Question Seven

Recent research produced for Audit Scotland
 highlights the fact that at the moment local authorities deal with barely two thirds of planning applications within the Executive’s target timescales. The figures for commercial planning applications are even less impressive, with only one in every two applications dealt with within the expected timeframe. SCC are concerned (see 2.8 above) that local authorities are not sufficiently resourced to deal with their current workload as it stands, without the added burden of third party rights of appeal. 

We do have concerns too about the Executive’s ability to handle any additional burden arising from the imposition of third party appeals. For example, the Executive itself has admitted that its own performance in giving Ministerial approval to Structure Plans within the target of 40 weeks after submission is “variable”
. Furthermore, Ministers fail to decide within target timescales following the receipt of advice from the SEIRU.

SCC believe (see 2.9 above) that more professional planners would be required within the Executive to copy with third party appeals, sourced in all likelihood from the ranks of experienced professionals currently within councils. This in turn would make it more difficult for councils to process applications, both speedily and accurately in the short to medium term and increase wage costs for both local and central government and taxpayers in order to recruit and retain staff.

Question Eight

We believe third party appeals, if implemented, would produce a boon for planning advisers and lawyers (see 2.11 above), as we share the concerns outlines in the UK Government’s Green Paper on this very subject which said third party appeals would “create a stream of court cases debating which planning approvals/permissions can be appealed”.

Question Nine

No. However, in the event of a third party appeals system, there is merit in awarding the costs incurred by developers against an appellant if their appeal was rejected to try and minimise frivolous appeals. 

Question Ten

Some commercial, but particularly social and environmental development (see 2.6 and 2.7 above), is always likely to be controversial. Retaining Ministerial involvement brings a greater degree of democratic accountability to the decision making process on those limited occasions when it is required. 

Question Eleven

SCC believes that local authorities are best placed to determine whether public hearings ought to be heard prior to a decision on an individual application.

Question Twelve

Objectors are already able to lobby Scottish Ministers to ‘call in’ decisions and hold a Public Local Inquiry where they believe departures are of sufficient concern. 

Question Thirteen

The Scottish Chambers of Commerce remain opposed to the introduction of Third Party Appeals in planning, so this hopefully will not apply. 

Question Fourteen

This further highlights our earlier point in response to question five, regarding the complexity and difficulty in satisfying every interest, which may lead to an even greater amount of legal dispute as to who was allowed to appeal (see 2.11 above). 

Question Fifteen

[a] SCC are opposed to the introduction of third party appeals and therefore do not support either Model 1 or Model 4. We do not support Model 3 for the reasons outlined earlier. Model 2 has our support. 

[b] Scottish Chambers believes the parallel consultation on improving Development Plans offers a better opportunity to strengthen community engagement without jeopardising economic and social investment.

[c] We believe the Regulatory Impact Assessment accompanying this consultation sets out many of the costs that business would incur should third party appeals be introduced. 

Question Sixteen

Further comments are outlined previously in ‘2. Our Stance’.

4.0 Summary

4.1 Scottish Chambers of Commerce are encouraged that the consultation does not propose to introduce third party appeals into the planning system, but that it fulfils the Executive’s Partnership Agreement commitment to seek views on the broader concept. 

4.2 SCC opposes the introduction of Third Party Appeals. We believe it would inhibit development, goes against the Scottish Executive’s stated aim of speeding up the planning system to allow quicker investment decisions
, and undermines promises to put economic growth at the top of the public policy agenda. SCC wants to see fewer burdens on business growth, not more. 

4.2 We would be happy to provide any further information should it be required. 

David Lonsdale

Scottish Chambers of Commerce
July 2004




CONSULTATION RESPONSE








� Scottish Executive Partnership Agreement, May 2003.


� Audit Scotland: Only 53% of commercial planning applications in Scotland are dealt with within SPP guideline timescales.


� Rights of Appeal in Planning: Regulatory Impact Assessment, p6


� HM Government’s Planning Green Paper, Dec 2001. 


� Scottish Executive consultation Rights of Appeal in Planning (p6) April 2004


� Letter from Shelter Scotland to The Herald 7 April 2004 urging Executive to be “very cautious” if introducing Third Party Appeals.


� Rights of Appeal in Planning: Regulatory Impact Assessment, p8


� Ibid, p3


� HM Government’s Planning Green Paper: Third Party Appeals would “create a stream of court cases debating which planning approvals/permissions can be appealed”.


� Rights of Appeal in Planning: Regulatory Impact Assessment, p5


� Environmental & regulatory services: performance indicators 2002/03, published by Audit Scotland in February 2004.


� 6th Annual Report of the Executive’s Planning Audit Unit (July 2004)


� Ibid.


� Scottish Executive Partnership Agreement, May 2003.





PAGE  
1
30 George Square, Glasgow G2 1EQ   Telephone 0141 204 8316 Fax 0141 221 2336

E-mail: admin@scottishchambers.org.uk   Website: www.scottishchambers.org.uk
Partners for Business:  evans easyspace,  Learn Direct Scotland for Business, Scottish Enterprise, Scottish Water,  The Big Partnership, 

The Royal Bank of Scotland Plc

